CASE STUDY #8

THE GRAYROCKSDAM CONFLICT?
I ntroduction

The Grayrocks Dam Conflict had two intertwined issues. Firg, it was an interstate
water rights dispute between Nebraska and Wyoming over North Platte River water to be
consumed by the proposed facility. The second conflict was between conservationists and the
utilities over potentia harm to the federdly-listed endangered Whooping Crane downstream
from the proposed dam. After severd years of political and legal battles, the parties were able
to successfully negotiate an agreement addressing the concerns of each. Fifteen years later
thereis dtill strong support for the settlement and the negotiations that created it.

Background

The Missouri Basin Power Project (MBPP) was a consortium of six utilities involved in
congructing a $1.6 billion coil-fired power plant on the Laramie River, atributary of the North
Matte River, near Wheatland, Wyoming. MBPP formed in 1970 in response to heavy industria
power requirements forecasted for the utilities service area. eastern Montana, \WWyoming,
Colorado, North Dakota, South Dakota, Nebraska, lowa and Minnesota (figure 1). The six
utilities were each experiencing increasing energy demands and viewed a combined effort asthe
expedient gpproach to meset thisdemand. Siting difficulties and cost consderations made
individua efforts less efficient. The dectricity generated by this facility was projected to serve
two million cusomersin the eight Sate area.

The facility had two main components. a coal-fired plant (then 50% completed) and an
adjacent reservoir and dam supplying cooling weter for this plant. The Grayrocks Dam, behind
which the new reservair will form, became embroiled in controversy involving severd parties
with varying interests:

The gtate of Wyoming (Wyoming) favored the project because of its economic benefits:
jobs, economic growth, dectricity for rurd Wyoming, and irrigation water.

The state of Nebraska (N ebraska) opposed the project. It felt Wyoming would
consume more than its share of North Plate River water with this project and that
Nebraska's water needs would suffer as aresult.

1 This case study was developed by JuliaM. Wondolleck.

Source: Steven L. Yaffee and JuliaM. Wondolleck, Negotiating Survival: An Assessment of the Potential
Use of Alternative Dispute Resolution Techniques for Resolving Conflicts Between Endangered Species
and Development (Ann Arbor, MI: School of Natural Resources and Environment, The University of
Michigan, September 1994), areport prepared for the Administrative Conference of the United States.
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Figure 1: Missouri Basin Power Project Combined Sarvice Area
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Conservation groups (Nationa Audubon Society, Nationa Wildlife Federation,
Nebraska Wildlife Federation, Powder River Basin Resource Council and Laramie
River Conservation Council) were concerned that the plant's water use would endanger
wildlife dong the North Platte River, especidly the endangered Whooping Crane.

The Rurd Electrification Association of Nebraska (REAN) favors the fecility sinceit
stands to benefit from the power generated.

The sx MBPP utilities obvioudy favor continued plant congtruction.

The conflict among these parties and the process leading to its gradud resolution, will be
described in this case study.

Federal I nvolvement

In addition to the requirements of the National Environmenta Policy Act (NEPA), the
federad government was involved in the Grayrocks Dam conflict through three agencies.

The U.S Fish & Wildlife Service (USFWS) The U.S. Fish and Wildlife Service, within
the Department of the Interior, is charged with, among other things, administering and enforcing
the Endangered Species Act of 1973. This Act requiresthat federa agencies.

1) use their authority to carry out programs to protect any species designated as an
endangered species,

2) consult with the Office of Endangered Species of the USFWS whenever their
actions may jeopardize an endangered species; and,

3) ensure that their actions do not endanger or jeopardize designated species. This
requirement is accomplished by ether not issuing the requested permits or by
mitigating potentid impacts.

Section 7, the requirement that consultation must occur between the federa agency and
the USFWS Office of Endangered Species, became an issue with the Grayrocks Dam
proposa. The endangered Whooping Crane occupies a section of the North Platte River in
Nebraska and could be affected by diminished water flow in theriver. The U.S. Army Corps
of Engineers 404 dredge-fill permit and the Rurd Electrification Adminigtration's loan
guarantees, are both federa actions requiring consultation with the USFWS.

The U.S. Army Corps of Engineers Under Section 404 of the Federal Clean Water
Act, the Army Corpsisrequired to review any request to place dredge and fill materid ina
U.S waterway. (Reilly, 1979) When MBPP wanted to begin Grayrocks Dam congtruction, it
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gpplied to the Army Corps for this 404 permit. Although the endangered species habitat along
the North Platte River had not yet been designated as critical, the designation process was
underway. Regardless, under Section 7 of the Endangered Species Act, the Army Corps was
required to enter into consultation with the USFWS about potential impacts on the habitat and
crane. (Westly, 1979)

The Army Corps did begin consultation with the Office of Endangered Species. It was
told, however, that the USFWS had inadequate information and would need approximeately
three years to do sufficient research before the impact of the dam could be determined. A
hearing was held at the Wheatland, Wyoming, project ste. The Army Corps then made their
own determination that there would be no impact and issued the 404 permit. (Reilly, 1979)

The Rurd Electrification Adminigration (REA) The REA gives|oan guarantees to smdll
electrica companies or cooperatives ddlivering power to rura areasin the U.S. It had
guaranteed loans to the MBPP without entering into consultation with the USFWS as directed
under Section 7 of the Endangered Species Act. The USFWS had contacted the REA twice,
informing it of this requirement, but the REA never responded. The USFWS never commenced
action againgt the REA on this account since conservation groups were aready doing o.
(Westly, 1979)

The National Environmenta Policy Act (NEPA) NEPA aso played arolein the
Grayrocks Dam controversy. The EIS required by NEPA was attacked as inadequate on
severa accounts by conservation groups and Nebraska. These dlegationsled to severd
lawsuits, and eventualy, encouraged negotiations to avoid extended and costly court battles.

Thelssues

During the 50 years preceding this conflict, 43 dams and numerous irrigation projects
had diminished streamflow in the North Plaite River by dmost 70%. The Missouri Basin Power
Project facility would consume an additional 60,000 acre feet of water each year to satisfy
cooling needs. Consarvationidts feared that this additiona reduction in streamflow would be
"the straw that breaks the camel's back” in its effect on North Plaite River wildlife habitats.
(Cakin, 1978)

The conservationigts centered their concerns on the endangered Whooping Crane's
critica habitat. Located on the North Platte River in central Nebraska, the habitat is 270 miles
downstream from the Grayrocks Dam. It serves as amgjor stopover on the flyway between
the Aransas Nationa Wildlife Refuge in Texas and the Wood Buffalo Nationd Park in Canada
(Figure 2). Thiscritica habitat conssts of a 60-mile long stretch of sandbars. Flood waters
and ice from the annua snow met have historicaly scoured the
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Figure 22 Whooping Crane Habitat and Flyway

Source: The Washington Post, November 27, 1978.
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sandbars and kept them free of vegetation. (Wildlife Management Indtitute, 1979) If streamflow
aong the North Platte recedes to the extent that this scouring will no longer occur, vegetation
will overcome the sandbars and make them unsuitable for the Whooping Crane and other
wildlife currently usng them. The project's water use, conservationists contended, would
diminish theriver flow beyond this critical levd.

Although the conservation groups were concerned about wildlife in general dong the
North Platte, they focused their efforts on the Whooping Crane. The crane is protected by the
Endangered Species Act and therefore gives the groups a strong legd position in negotiations
with MBPP officids. Specificaly, groups can sue to enjoin project congtruction should it
threaten the Whooping Crane. The Supreme Court's then recent opinion in the Tellico Dam
case gave the groups a high probability of stopping al construction provided they could
demondtrate this harm to the endangered species. Additiondly, the conservationists were taking
advantage of NEPA's EIS requirement to gain further intervention leverage. They contested the
adequacy of the EISin addressing North Platte River habitats and the Whooping Crane.

Water Rights

The water rightsissue in the western United States is very complex. Water rightsto
Laramie River and North Platte River waters have been contested on severa occasions. In
1945 and in 1956 the U.S. Supreme Court issued rulings delimiting how water isto be
distributed among the three states (Colorado, Wyoming, Nebraska) common to the two
waterways. (Snyder, 1979; Wisdom 1979) All three states interpret these decrees differently,
though. (Weinberg, 1979) To complicate the issue, each state has developed its own way of
reallocating waters percelved as its own. Since these western states are so arid, each has
irrigation digtricts that alocate water to farmers and ranchers, idedlly in amanner that maximizes
the crop return for water consumed. These digtricts form large networks of farmers and
rancherswho are able to buy and sdll "water rights' under supervison and approva of the
irrigation boards in their digtricts. (Weinberg, 1979)

Project officias argued that Nebraska interprets the Supreme Court's rulingsin alight
most beneficia to Nebraskas interests. (Wisdom 1979) Since Nebraska s furthest downstream
of the three states, it has been taking advantage of its share of the water plus whatever was | eft
over from upstream users. As aresult, when the Grayrocks Dam was proposed, Nebraska
feared they would no longer be able to use the same amount of water previoudy claimed.

Consequently, project officials argued that the conservation groups "have alarger
quarrd™ with Nebraska than with the Grayrocks Dam and MBPP. (Weinberg, 1979) Edward
Weinberg, MBPP counsdl, asserted that Nebraska has been the most inconsiderate user of
North Platte River water. He believed that the Grayrocks Dam will affect the Whooping Crane
little compared with Nebraskas water consumption. William Wisdom, attorney for Basin
Electric (mgor interest-holdersin the MBPP), pointed out that the Kingdey Dam, located on
the North Platte River in Nebraska between the critica habitat and the Grayrocks Dam Site, has
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a 2.1 million acre foot reservoir. He emphasized that "this dam has absolutdly no provisons for
wildlife or conservation of water usein its operations a dl.'?

Nebraska, on the other hand, felt that the Supreme Court ruling alocated 75% of North
Platte waters to Nebraska3 It felt that the project's reservoir was too big given the power
plant's needs and that water consumption by the plant could be diminished substantialy.
Further, Paul Snyder, assstant Attorney Genera for Nebraska, pointed out that the project was
cregting anew irrigation digtrict, in addition to the dam and reservoir, that would further
consume North Platte River water before it enters Nebraska. (Snyder, 1979)

Informal Negotiations

Interplay between these interests began in 1973 when the MBPP established an
Environmenta Advisory Committee to explore potentia environmenta impacts of the
Grayrocks Dam. (Turner, 1979) It solicited input from concerned environmenta groups yet,
according to Robert Turner, Wyoming representative of the Nationa Audubon Society, the
project officials response to committee advice and recommendations was "negative in every
regard.” The committee suggested that a smaller plant would supply power needs with less
environmental impact. MBPP officids disagreed and disbanded the committee in 1976. Turner
fedstha project representatives were generadly unsympathetic to the needs of wildlife dong the
North Platte and saw no need to make concessions for wildlife protection. (Turner, 1979)

Informa negotiations began occurring at this point between the MBPP and conservation
groups, as well as between the MBPP and Nebraska. (Turner, 1979; Wisdom, 1979) Both
interests were trying to convince the utilities to dter their proposa by decreasing water use and
including measures to protect the Whooping Crane4

Nebraska and MBPP officids met dmost thirty times over the course of the conflict to
discusstheir differences. (Weinberg, 1979) William Wisdom asserts that specific water flows
were discussed in these negotiations but that Nebraska would never agree to the levels offered.

2TheKingsley Dam and Lake McConaughy Reservoir are entirely privately-owned and operated. Asthere
isno federal involvement in the operation and maintenance of this dam and reservoir, its water use could not
be considered when determining impacts upon the Whooping Crane. Originally, MBPP officieals and the
Army Corps were asserting that the McConaughy Reservoir would be able to offset any water loss by the
Grayrocks Dam. (Wisdom, 1979)

3The Supreme Court rulings, because they are vaguein calculating river water availability and relative
needs, leave a certain degree of interpretation and discretion up to theindividual state. Asaresult, the
states still contest the precise distribution of rightsto Laramie and North Platte River waters. (Fischer, 1978)

4No one was ableto recall specifically which group initiated these negotiations. From interviews with
representatives of most groups, it seems probabl e that Nebraska and conservation group representatives
originally approached MBPP officials when they determined cause for concern with project plans. When
lawsuits became afact instead of athreat, it islikely that MBPP officialsin turn initiated further negotiation
efforts.
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Paul Snyder, on the other hand, felt that MBPP officias were never willing to concede anything
in these negotiating sessons. Hisimpression throughout was that MBPP officids were
convinced that Nebraska "did not know what they were talking about.” Snyder believesthese
sessions were nothing more than "game-playing” by the MBPP. He asserted that the MBPP
was continudly telling various officids different stories about what could or could not be done to
alter project plans.

Snyder feelsthe redl reason project officias were not eager to serioudy negotiate at first
was because they bdlieved they had "palitica clout” that could be used to undermine any
lawsuits threstened by Nebraska. These utilities were well known in their service areas and had
aways received cooperation from state and locd officials. Snyder noted that "nobody had ever
stood up to them before"; they were "used to getting away with whatever they proposed.”

Similar reactions were expressed by the conservation groups. Throughout discussions
between these groups and MBPP representatives, the utilities seemed unwilling to serioudy
consider measures directed towards protecting the Whooping Crane. Turner believed that the
MBPP was in essence tdlling the conservation groups to "go ahead and sue us' as they seemed
confident that the conservationists "could never win the suit.”

It islikely that the MBPP's confidence during these discussions arose from activitiesin
Washington, D.C., where retiring Rep. Teno Roncdio (D-Wyo) was completing hisfind term.
Peading:

Do you want to send me back to Wyoming, after ten years as your friend and
colleague, to face 2,000 unemployed people in Wheatland on account of a
totaly unjudtified thing like this, the Endangered Species Act? (Washington
Post, 11/27/78)

Roncadio convinced the House to pass a bill exempting the Missouri Basin Power Project from
dl federd requirements. When the bill moved on to the Senate Conference Committeg, it was
dtered substantidly to exempt the project soldly from the Endangered Species Act.
Furthermore, this exemption was only to be vaid if the newly-established Endangered Species
Committee were to decide so after consdering the issue "expeditioudy."

SWhen the Endangered Species Act came up for extension in Congressin November, 1978, it was attacked
asbeing inflexible. Asacondition to extending the Act, Congress established the Endangered Species
Committee. Thiscommitteeisto review "irreconciliable conflicts' involving endangered species that are
unable to be resolved through the Act's provisions. The committee isto grant exemptions for projects that
otherwise fall under the Endangered Species Act "only if it concluded that the public interest is best served
by completing the project, that no reasonable and prudent alternatives exist, and that the project's benefits
clearly outweigh the benefits of any alternative courses of action which would conserve the species or its
critical habitat." (Cahn, 1979; Y affee, 1982)

Any settlement in the Grayrocks case must be conditioned on the approval of this committee. The
Endangered Species Committee never ruled on this exemption. By the time the committee had itsfirst
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Litigation

Intervening groups would rather have avoided the time and expense involved in fighting
the MBPP in court. Since informal negotiations had failed to remove the need for lawsuits, this
gpproach remained the only aternative to having their concerns redized and acted upon. Using
their only leverage _ NEPA and the Endangered Species Act _ the conservation groups and
Nebraska took the MBPP to court.

The firgt lawsuit involving the Grayrocks Dam was filed in 1976 by Nebraska against
the REA. (Snyder, 1979) Nebraska dleged that the REA's loans to the MBPP were illega on
the grounds that the project had an inadequate EIS. Nebraskafiled a second suit against the
Army Corps dleging that the Corps had issued its 404 dredge-fill permit when the project,
again, had an inadequate EIS. Nebraska asserted that the EIS was inadequate because it said
"nothing" about impacts upon the state of Nebraskas irrigation and municipa water needs nor
about the impacts upon the aguetic ecosystem aong the North Plate River asit flows through
Nebraska. (Snyder, 1979) Severd other lawsuits were filed by the conservation groups, again
citing an inadequate EIS in addition to afailure to fulfill the requirements of the Endangered
Species Act. (Turner, 1979)

All suits were consolidated and dl plaintiffs and defendants to origind suits were joined
to the consolidated suit. Asthe lawsuit proceeded, some attempts were made by the two sides
to negotiate but little progress resulted. (Parenteau, 1978; Snyder, 1979) Both parties felt
confident of winning the suit and negotiations therefore seemed unwarranted by both sides.
Given the impasse, the court issued itsruling. The court enjoined the project from proceeding,
the REA from issuing loan guarantees to the MBPP, and the Army Corps from issuing the 404
dredge-fill permit.

It was at this point, Snyder noted that "the real negotiations started!"
Formal Negotiations

MBPP officids gppeded the court's decision and felt confident the injunction would be
reversed. Neverthdess, Edward Weinberg, attorney for the MBPP, noted that it was ill in
their best interest to proceed with negotiations, even given the "probable’ court reversa. The
appeal would take time; project officids estimated they would be in court afull year. They
estimated further that they could lose close to $500 million if congtruction were delayed for this
amount of time. The MBPP'simmediate concern, therefore, was to sttle differences as soon
as possible so as to proceed with the halted construction. Reaching a quick settlement seemed

meeting on January 23, 1979, an agreement between all parties in the Grayrocks conflict had been reached so
that the exemption was amoot point. The committee then simply ratified this agreement, thereby exempting
the project from the Endangered Species Act for aslong as the agreement was upheld.



Grayrocks Dam Case#8 - 10

to be the expedient approach given the time and money expected to be consumed by an apped
process. (Weinberg, 1979)

The conservation groups also agreed to negotiate even though it seemed that they had
everything leaning in their favor. Turner (Nationd Audubon Society) explains that they did not
want to "win the lawsuit but lose theissue”” He believed it was "better to resolve a conflict
without alawsuit." His organization saw in this conflict a potentid for resolution and chose to
negotiate rather than wait for the court appeal outcome. (Turner, 1979) Patrick Parenteau,
attorney for the Nationa Wildlife Federation, commented that it "is a good project from an
environmental standpoint,” and that the Nationa Wildlife Federation (NWF) was not seeking to
permanently stop its congtruction. Rather, they wanted to see some modificationsto it such that
the Whooping Crane would be protected. Parenteau did not believe that any of the intervenors
were set on completely hdting the project. He asserted that intervenors wanted
"accommodation” such that environmental concerns would be addressed sufficiently to protect
the crane's critical habitat.

The uncertain outcome of the Endangered Species Committee meeting on whether or
not to exempt the project from the Endangered Species Act aso undoubtedly influenced these
groups to negotiate rather than prolong court battles. Neither group could feel confident about
the committee's ruling since the committee had never before met to resolve any issue.

The forma negotiations leading to afind settlement occurred during three meetings: one
in Lincoln, Nebraska, in mid-October, 1978, and two in Cheyenne, Wyoming, on November
2-3, 1978. Snyder described these negotiations as having "come about in a strange way."
MBPP officids had maintained contact with REAN and other groups favoring the proposed
plant and dam. While these people were not parties to any of the lawsuits, they stood to benefit
by the project and were concerned about the outcome of the dispute. The MBPP sent these
people as intermediaries to Wyoming and Nebraskas attorney generds to inquire whether or
not they would be willing to negotiate now. Both states agreed, as did the conservation groups.

Lincoln Medting

Thefirst meeting in Lincoln was more symbolic than a serious negotiating session.
Patrick Parenteau believed that, to alarge extent, the two states used these meetings for
"political posturing” purposes as dections were forthcoming and state water rights were at
gake. About 60 individuals participated in the first meeting in Lincoln with the two governors
sarving as co-charmen. The participants included representatives of dl partiesto the lawsuits,
severa Nebraska and Wyoming government officids, MBPP officids and representatives of the
REAN. In this meeting, the parties determined that it was possible for them to reach an
agreement and that they should meet and formaly negotiate later. They sdected six individuas
to participate in these forma negotiations whom they fdt reflected the divergent interests
involved. These sx were: Nebraskas attorney generd, Nebraskas Director of Water
Resources, Basin Electric's James Grahl, MBPP attorney Edward Weinberg, Patrick Parenteau
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of the Nationd Wildlife Federation and David Pomerly of the Nebraska Wildlife Federation.
They were ingructed to immediately develop and distribute their " bottom-line proposals’ which
would form the basis for the negotiations. Although no negotiations per se occurred in Lincoln,
al parties seemed pleased with the progress that was made towards negotiation there.

Cheyenne Medting

When the next meeting commenced afew weeks later in Cheyenne, the Six participants
were accompanied by their technica advisors and lega counsd. Immediately, participants
redlized that the Sze of the group was unwieldy and was leading to little progress. Thus, they
devised adifferent gpproach. Advisors and counsel assembled in an adjacent room while the
SX representatives met as a closed group to discuss the essence of their differences and where
possible concessions could be made. Whenever one of the negotiators had a question he could
smply leave the negatiations and consult with his experts. There was no mediator or arbiter
presding over these negotiations. Use of athird party was never actudly considered by the
participants. They fdlt negotiations could be successful without such outside help since dl
parties wanted the conflict to be resolved.

At the end of two days of negotiations, the parties had agreed to a 21-point settlement.
thirty days later, aformd, binding agreement had been drawn together and signed by al parties.

The Settlement

Although the settlement has 21 points of agreement, these can be categorized into two
genera accords:

1) a$7.5 million trust fund for protection of the Whooping Crane, and

2) minimum streamflow levels that vary for different seasons during the year for the
North Platte River.

Before the Wyoming negotiations, MBPP officids decided to offer $15 million to the
intervening groups. (Wisdom, 1979) This money was to be used by the conservationists and
Nebraska to purchase water rights to maintain whatever streamflow level they thought
gopropriate. Additiondly, some money could be used to artificidly protect the Whooping
Cranes critical habitat. MBPP officids derived the $15 million vaue through calculations of
how much they could afford to pay, how much they could potentidly loseif a settlement was not
reached and approximately what amount the concerned parties would need to satisfy their
needs. (Wisdom 1979) No one was able to recal the specific formula used to obtain this
vaue, though.

The MBPP presented the $15 million offer to participants in the Cheyenne negotiations.
The money was rejected for several reasons. Nebraska wanted a guaranteed streamflow
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through the state and did not fed assured by this offer that it would be obtained. Moreover,
Nebraska officids viewed money offers as "very suspect.” Snyder comments that Nebraska
redlized the negotiations were congtantly in the public's eye, and as areault, it wanted to make
sure that the "state of Nebraska was not given any money except legal fees" Nebraska wanted
to be sure that the money did not appear to be a"payoff to Nebraska" (Snyder, 1979)

The conservation groups aso wanted guaranteed minimum streamflows. They were
unsure how successful they could be a maintaining specific streamflow levels through water
rights purchases. Guaranteed streamflows would make their efforts to protect the Whooping
Crane's habitat more likely to succeed.6 (Parenteau, 1979; Turner, 1979)

When the $15 million offer was rejected, project officids met to develop their next
offer. The second offer haved the money to $7.5 million and provided severa water
concessions. Discussions involving the $7.5 million offer were not as directed as those
occurring over water use. Since water levels were the mgor contention, the offer of money
caught Nebraska and the conservation groups by surprise. (Parenteau, 1979; Snyder, 1979)
Never did they discus the vaue of $7.5 million versus, for example, $7 million or $8 million. As
result, they never determined that $7.5 million was the appropriate amount of money to protect
the Whooping Crane.

Both groups were hesitant to discuss receipt of money as part of any agreement.
Nebraska feared that it would appear as though it was "sdlling out” to the utilities for money and
thus not upholding the best interests of its citizens. (Snyder, 1979) The Nationa Wildlife
Federation did not fed it could fulfill its raison d'ére without risking its reputetion if it accepted
money from the utilities. (Parenteau, 1979) Given these hesitations, participants began
discussing dternative means of addressing the Whooping Crane's needs. They did not want to
subject Nebraska and the conservation groups to public misconceptions. It was at this point
that Patrick Parenteau devised the trust fund idea. Paul Snyder emphasized that it was the
development of this "independent” trust fund with a separate board of trustees that made the
fina settlement acceptable to Nebraska.

61n Nebraska, asin several western states, water is allocated by the state to users only if it will beput to a
"beneficial use." "Beneficial uses' include agriculture, mining, municipal water needs, recreation, and the
maintenance and propagation of fish and wildlife. Theintent behind the $15 million offer wasthat this
money could be spent purchasing water rights and artifically protecting the Whooping Crane's habitat. It
seems at face value that thiswould legitimately fall under the "maintenance and propagation of fish and
wildlife" intention. Thereisacatch in western water lay, though, which states that any "beneficial use"
must entail "physical removal of the water from the stream” (Calkin, 1978; Fischer, 1978) The Wildlife
Management I nstitute, a privately-funded scientific organization devoted to the restoration and improved
management of wildlife, asserts that the only way money will be useful in boosting stream flowsisif the
negotiators can " change Nebraska state law." (Williamson, 1979) The U.S. Fish and Wildlife Service
believesthat there are "ways to get around these restrictions." The fact that Nebraskawas participating in
the negotiations led participants to believe that there would be no problems with purchasing water rightsto
beleftintheriver. (Turner, 1979)
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This"changein name" of the $7.5 million offer assured that the money would actudly be
used for its designated purposes and thus removed appearances of misconduct by Nebraska or
the conservation groups. The trust fund is established for perpetuity. Itsyearly interest is
invested in protective measures for the Whooping Cranes and their habitat. The settlement isa
legally-binding contract, Sgned by dl parties to the negotiations. 1t has amonitoring stipulation
included to assure implementation of its provisons.

Conclusion

The Grayrocks case illugtrates how partiesin a dispute weigh their different options and
their likelihood of success. It was not until the uncertainty posed by the Endangered Species
Committee's eventua ruling that each perceived that they could possibly be worse off without
than with negotiations. They chose to negotiate when they redized that not negotiating could
possibly lead to an outcome which would be less desirable.

The extent and success of negotiations with Grayrocks followed closdly the shifting
leverage by different parties throughout the process. The utility's bargaining leverage included
the fact that the project was going to increase the region's energy resources, provide irrigation
water to Wyoming for agricultural expansion, provide jobs and economic development stimulus,
and tax revenues to Platte County, Wyoming. Further, the utilities had money and expertise
resources which could be used as potential means of compensation. Nebraska and
conservation groups aso possessed bargaining leverage. They had acourt victory leaning in
their favor and felt confident the gppeal would not overturn the earlier court decison. They had
the potentia absolute power of the Endangered Species Act, should the Endangered Species
Committee rule in their favor. Further they could continue to impose costly delays which the
MBPP wanted to avoid. Thus, in the Grayrocks Dam case, the conflict reached the point
wherein al parties possessed the means and the desire to negotiate. Negotiations therefore
occurred and were successful.

It is only obvious that the MBPP would rather not have had to negotiate. When faced
with costly delays due to litigation by Nebraska and the conservation groups, they are pleased
that the settlement allowed them to get on with their work a alesser cost than would drawn-out
court battles. Basin Electric Power Cooperative generd counsd, William Wisdom, provided
the following analogy of his company’s reaction to the settlement:

A young man, walking along a street in his hometown, encounters an elderly
gentleman who isan old family friend. The young man asks congenidly, "How
are you enjoying your old age?' to which the ederly gentleman can do little
more than reply, "When | think about the dternatives, just finel"

The MBPP would much rather not have to pay the $7.5 million nor concede to reduced water
consumption, but, given the delays and cogts inherent in other gpproaches to gaining approval to
restart congtruction, the settlement was quite attractive to them.
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Similarly, conservation groups viewed negotiations and a settlement as amore desirable
dterndive to extended litigation. While it istrue that these conservation groups, like the utilities,
were uncertain about the Endangered Species Committee ruling, they also did not have the
resources to continue in a court battle.

The Grayrocks Dam dispute was the first mgor endangered species versus
development dispute to be resolved through collaborative negotiations. 1t occurred a short 5
years after passage of the Endangered Species Act. It isinteresting to note the varying
perceptions of the conservation and development communities as to the legitimacy of the
outcome. The Nationd Audubon Society feds the settlement is"excdlent” because it is now
forcing the utilities to pay "economicaly what it is costing” to congruct this plant. Turner feds
that the payment and concessions are "directed at the facility's environmenta impacts' and
therefore are legitimate compensation. He further emphasizes that "it was not a bribery”; it "was
the right thing for the utilitiesto do."

While Nebraskas Paul Snyder smply comments that Nebraska "got what they
wanted," Basin Electric's generd counsd Bill Wisdom believes that this settlement "didn't have a
damn thing to do with the issues, al we did was buy alawsuit." Edward Weinberg, MBPP
atorney fedsthat the utilities got the "bum end” of the dedl. He saw the negotiations as "the
congructive thing to do" but the settlement as misdirected with the time, effort and concessions
not meaningful to the red issues.

It isimportant to note that the conservation groupsinvolved in this dispute Stressed dll
aong that they were not opposed to the dam per se, but only to the extent that it threatened the
endangered Whooping Crane. They were not using the ESA to try to hat congtruction of the
dam, but instead to try to force the concessions and mitigation necessary to protect the
endangered species. Negotiations provided them with the most productive forum within which
to discuss specific measures for achieving this outcome.

In this case, the parties were fortunate to have a Stuation where al sdes could be
accommodated; where the dam could be constructed and the endangered species could be
protected. Moreover, the conservationists recognized this redity very early on in the dispute
and gructured their arguments and Strategies accordingly. Not al endangered species disputes
offer such agtriking "win-win" outcome.

When interviewed 15 years after the Grayrocks Dam settlement was reached,
representatives of the Platte River Trust (trustees for the $7.5 million trust fund) and other
consarvationids currently involved in Platte River issues, are dill strongly supportive of the
settlement and its effects. The trust fund monies have provided afocus for research efforts and
land acquisition on behdf of endangered species dong theriver. Environmentaigts fed that
helpful scientific data has been generated by the Trudt's activities and that the Trust has been
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able to accomplish more for the species on the river than has the federal government in the same
period of time.
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Sour ces

Phone Interviews

Mr. Patrick Parenteau, Attorney, Nationa Wildlife Federation, Washington, D.C., December
19, 1978 and January 26, 1979.

Mr. Michael Rellly, Legal Counsdl, U.S. Army Corps of Engineers, Omaha, Nebraska, March
5, 1979.

Mr. Paul W. Snyder, Assistant Attorney Generd, State of Nebraska, Lincoln, Nebraska,
March 13, 1979.

Mr. Robert Turner, Wyoming Regiona Representative, Nationa Audubon Society, Sheridan,
Wyoming, March 13, 1979.

Mr. Edward Weinberg, Attorney, Missouri Basin Power Project, Washington, D.C., March 8,
1979.

Mr. David Westly, U.S. Fish & Wildlife Service, Office of Endangered Species, Arlington,
Virginia, March 16, 1979.

Mr. Lonnie L. Williamson, Secretary, Wildlife Management Indtitute, Washington, D.C., March
13, 1979.

Mr. William Wisdom, General Counsdl, Basin Electric Power Cooperative, Bismarck, North
Dakota, March 9, 1979.

Publications

Agreement of Settlement and Compromise, Basin Electric Power Cooperative, et.d.,
December 4, 1978.

Audubon Magazine, "Perspective_ The God Committee,”" by Robert Cahn, May, 1979, Volume
81, Number 3, page 10.

Outdoor News Bulletin, Wildlife Management Ingtitute, "Dam Settlement Leaves Whoopersin
Jeopardy,” February 9, 1979, Volume 33, Number 3, pages 1-3.

Seara The SerraClub Bulletin
(@ Cdkin, Brant, "An Archaic Quirk of Western Water Law," February/March 1978,
Volume 63, Number 2, page 31.
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(b) Fischer, Hank, "Montanas Y elowstone River_Who Gets the Water?', July/August
1978, Volume 63, Number 5, pages 13-15.

() Hamilton, Bruce, "The Whooping Crane: A Success Story," May/June 1979,
Volume 64, Number 3, page 56.

The Washington Post

(& "Rare Whooping Crane vs. Western Power Project,” November 27, 1978, pages
Al A7.

(b) "Whooping Crane Safety Promised, Dam Fight Ends," November 28, 1978.
() "SavingaPlacefor Cranes," Editoria, November 29, 1978.

Y affee, Steven L., Prohibitive Policy: Implementing the Federd Endangered Species Act
Cambridge, MA: MIT Press, 1982.




