CHAPTER 7:
CLARK COUNTY HABITAT CONSERVATION PLANNING
PROCESS

Clark County, Nevada
Prepared by Merrick Hoben

This case exemplifies the use of a private land conservation tool---Habitat
Conservation Planning (HCP)---in a collaborative public land management framework.
The Clark County HCP process was chosen for in-depth research because of valuable
insight it provides about key aspects of effective collaborative initiatives. The role of
significant financial resources, lack of viable alternatives for stakeholders, and the
development of trust over time are highlighted because of their impact on the form and
success of this natural resource management effort.

Interviews:

Brad Hardenbrook, NV Department of Wildlife, (2/23/99)

Christine Robinson, Environmental Planning Manager, Clark County, (3/5/99)
Jim Moore, The Nature Conservancy, (2/20/99)

Karen Budd-Fallon, Ranching and multiple-user representative, (3/18/99)
Mark Trinko, ORV multiple-user, Las Vegas, (3/1/99)

Michae Burrows, USFWS-Staff Biologis, Las Vegas Office, (2/17/99)

Paul Selzer, HCP mediator, lawyer, (3/4/99)

Sid Soane, BLM representative, Wildlife Biologist-Las Vegas office, (3/2/99)

PART |: BACKGROUND

Origin and | ssues

Encompassing over 5 million acres and 13 mgor ecosystem types, the mountainous Mojave desert
climate of Clark County covers the southern tip of Nevada and five mgor cities, including Las
Vegas and its surrounding valey (Aengst et d., 1998). Recognized as one of the fastest growing
regionsin the country, 4,000 to 7,000 people move to the area per month to enjoy its burgeoning
economy and bountiful recreation opportunities found in the nearby mountains and wide open desert
gpaces. Indeed, this primarily rura landscape, located on 91% federd lands, is dowly changing
from aregion once dominated by ranching and farming communities to thet of an expanding
metropolitan region with a population of well over one million:--a common scene on the changing
face of the West.
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Growth and activity, however, have not come without ecological cost. The Desert Tortoise, the
Nevada State reptile found throughout the region, is one of many species whose habitat and safety
are endangered. In recent decades evidence has mounted that desth and injuries related to
agricultural development, off-highway vehicle use, and urban growth were having severe impact on
the tortoise's population (Hardenbrook, 1999). 1n 1989, locd environmentaists successfully filed a
lawsuit to have the tortoise listed as an endangered species, but foresaw little of the raging battle that
would ensue.

For apart of the country marked by conflict between the independent spirit of western culture and
this century’ srising environmentalism, reaction to the listing was one of bitter outrage for many and
victory for others. Ranchers, farmers, and off- highway vehicle enthusiasts (OHV ers)- --commonly
referred to as ‘'multiple users---percelved the tortoise listing as athresat to their access and use of
public land. For environmentdids, it was but asmdl victory in afight againg land- use patterns
linked to ecological harm. For the Southern Nevada Homebuilders Association (SNHBA), a
codition of regiond developers dependent upon tortoise-inhabited lands for future development, the
listing meant a sudden halt to unprecedented levels of growth in Clark County. In sum, there was
tremendous community fear that the County's vibrant economy and rurd culture was on the verge of
collgpse if asolution to the species preservation was not found. Reactions were vicious and the
‘shoot, shovel and shut-up’ mantra became commonplace among embittered Nevadaresdents. As
one observer remarked, southern Nevada had "literaly become a culturd war-zone overnight” with
the issue "more likdy to be solved with a shotgun on the courthouse steps than anywhere e se
(Aengst et d., 1998). Facing this harrowing scenario, Clark County began to look for solutionsto
what had become a political and economic nightmare.

Formation of the Clark County HCP Process - Early Stages

By the time the tortoise listing was approved by the Secretary of the Interior on August 4, 1989, the
State of Nevada, City of Las Vegas and developer organizations were dready planning litigation to
overturn theligting. Yet, even before the lawsuit faled in 1990, Clark County commissioners and
locd environmentdists began to consder other options that could preserve the tortoise listing
without ripping the community apart.

Habitat Conservation Planning under section 10a of the Endangered Species Act offered one such
answer. Asameans of dlowing theincidenta take of a speciesin exchange for protection of
habitat on nearby private lands, the HCP was a growing method of enhancing landowner
conservation that had aready seen success in neighboring Cdifornia. The catch was that Nevada
hed little if any private land to mitigate tortoise habitat on the outskirts of Las Vegas where

devel opment was concentrated. Moreover, purchasing private land outright to create Tortoise
Conservation Resarves (TCRs) was both prohibitively expensive and seemingly ludicrous given vast
amounts of surrounding federa lands whose use could be atered to accommodate the tortoise.
Indeed, it soon became obvious that to successfully mitigate the listing, the Clark County
commissioners would be obligated to develop a collaborative stakeholder processinvolving
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adversarid federd and state agencies, obstinate ranchers, aggravated OHV users and stalwart
environmentaids --- each with vested interests in the management and use of federd lands.
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Participants

In developing the HCP, the County began by seeking involvement of dl partiesincluded in the
recent lawsuit to form a Steering Committee.  To encourage involvement from the OHV
community, ranchers, and loca landowners, thousands of |etters were sent out by the United States
Fish and Wildlife Service (USFWS). Town hal meetings were dso held to educate the public on
the issues and to spark participation in the upcoming process.

Clark County, representing five surrounding municipaities and the Nevada Department of
Trangportation, was the lead gpplicant for an incidentd-take permit from USFWS. The Bureau of
Land Management (BLM), Nationd Park Service, Nevada Divison of Wildlife, Nevada Divison of
Agriculture, and Las Vegas Vdley Water Didtrict represented Federa and state interests. Local
environmental groups included the Desert Tortoise Council and the Tortoise Group while nationd
organizations such as Sierra Club and Environmental Defense Fund were invited to participate but
only remained peripherdly involved in the process. Findly, the Greater Las Vegas Board of
Redltors represented devel oper interests while the Nevada Mining Association, Southern Nevada
Off-Road Enthusiasts (SN.O.R.E.), various representatives of the cattle industry, and members of
the generd public laid claim to rura concerns.

Of thisincdusive group, only the ranching community would drop out, feding they had little to gain by
giving up their grazing alotments to protect tortoise habitat.  Caitlemen have since pursued
unsuccessful litigation againg the federd government.

Organization and Process

In 1990, the first open, voluntary and consensus-based Steering Committee meetings of the HCP
planning process began. With Clark County straddling the roles of stakeholder and fadilitator, initid
meetings were characterized as “violent” (Schrieber). Threats were screamed at the committee
from all directions. Front door wegpons checks were a standard procedure in the first 2 years. One
participant described the scene as “like being at a high school dance, with dl the beards and long
hairs on one sde and dl the suits and boots on the other” (Selzer). Redlizing the difficulty of
managing such a process, Clark County hired a professond facilitator in late 1990.

Veteran facilitator Paul Selzer was chosen for his experience with similar HCP processesin
Cdifornia. He immediately established three ground rules to focus the sessons.

1) No discussion over the vaidity of the Endangered Species Act;
2) No debate over the listing of the tortoise; and
3) Everyone had to cometo table willing to "give up something” (Sdzer).

Within these guiddines, the Steering Committeg's mission was to develop an HCP that provided
dternative habitat and protection of the tortoise viamitigation of federal land use.  To facilitate this
effort, a Technicd Committee and an Implementation & Monitoring Committee were dso
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established to ded with particularly controversa issues. Though the Technical Committee meetings
wereinitidly limited to only scientists and agency representatives, complaints of exclusion by
suspicious rurd groups forced meetings to be open to anyone. Particularly argumentative meetings
dedlt with:

= Purchase of grazing right dlotments from ranchers;

= Location and establishment of Tortoise Reserve Areas (TRAS);
» Road closure and use-designation of public lands, and

=  |mplementation and monitoring of agreements.

In the first year of the HCP process, stakeholders had to come up with a plan that met USFWS
gtandards for protection of the tortoise. If a plan were not reached within thistime, the full effect of
the tortoise listing would likely send the issue back to the courts. As Mark Trinko described, "We
knew we had to work it out together because there was more to lose in the courtroom.”

Meetings

Meeting frequency during different stages of the Clark County HCP process was both sporadic as
well as coglly in terms of time and energy. The Steering Committee met from 4 to 6 times annualy
to nearly once aweek during important scientific discussions such as habitat designation or use
permits. Demanding significant time commitment, debate was typicaly characterized by 12-hour
heated conversations lasting from 9 am. to 9 p.m. with medals eaten at the table (Trinko, 1999).
Rurd participants paid a particularly steep price, often driving 70 miles one way and forgoing a
day's work to atend meetings held in various agency officesin Las Vegas (Schrieber, 1999). In
al, over 800 hours of meetings were logged during al stages of the HCP planning process.

Funding

Unique to the Clark County HCP process, the development community provided large amounts of
financia resources to underwrite conservation efforts (in order to ensure urban growth
opportunities). As part of the 1990 lawsuit settlement decree, developers paid $2.5M that funded a
desert tortoise conservation center and desert tortoise research programs. In addition, Section 10a
of the Endangered Species Act---theincidenta take permitting

process---was used to raise significant funds. By charging developers a $550 per acre mitigation fee
for land development, a Clark County conservation account was established in 1995 to cover
adminidrative cogts, facilitator fees and purchase of grazing dlotments. Since its inception, the
Steering Committee has spent only $8-10M of a $13M origina endowment and funds have since
grown to aremarkable $27M in 1999. In al, the process currently has an annua budget of
between $1.3M and $1.625M (Clark County web page, 1999).

Outcomes

Three mgjor achievements resulted from the nine years of the HCP planning process.
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= Edablishment of aone-year pre-HCP settlement between 1990 and 1991;

=  Devedopment of along-term 30-year Desert Conservation Plan (DCP) between 1992 and
1995; and

= Formation of a Multi-species HCP Plan between 1995 and 1998.

The Multiple- species HCP, the most recent and comprehensive plan, is particularly unique among
these efforts. Submitted to USFWS March 16, 1999, it applies the processes excess funds to
prevent 200 additiona species from becoming endangered while dlowing development activity to
continue. Altogether, these efforts have established between 800,000 and 1,000,000 acres of
preserve, implemented monitoring programs, and improved the ecologica conditions and land use
patterns of the Clark County region.

Y et, according to both observers and participants in the process, the most remarkable aspect of the
Clark County HCP process has been the ability of traditionally adversaria interest groups to
successfully create land management policy to suit the needs of al stakeholders. Indeed, user
groups and landowners, once hateful of the tortoise, now participate regularly in the implementation
and monitoring of habitat protection. As participant and loca miner Ann Schrieber summarizes,
"Thisis going to sound crazy to you, but the most important achievement | saw was that a group of
people waked into aroom hating each others guts and ready to dit each others throats... and now
if you were to come visit those meetings and say something againgt the plan we' ve come up with,
you're apt to get eaten up by both sides.”

Nonethdess, every future listing remains a chalenge to the group- - - particularly with the Multi-
gpecies HCP setting new issues on the table every day. Participant Jm Moore of The Nature
Conservancy notes optimidticaly, "at least with our unity in problem solving, we have an essentid
tool to address unforeseen land management hurdlesin Clark County.”

PART I1: CHALLENGES AND OPPORTUNITIES

Why Collabor ation?

The choice to collaborate in the Clark County HCP process was one of necessity. Asfacilitator
Paul Sdzer summarizes, “it wasredly ameatter of not having a better dternative...and everyone
would have logt otherwise. Environmentaists would have lost because the issue would not have
been resolved & dl....builders would have lost because it would have cost them alot of money to
go through another lawsuit and development would have faced a serious setback. ..and rurd folks
knew they would lose access to public lands one way or another. So everyone was better off
having at leest asay in the maiter.”

Indeed, once the desert tortoi se had been listed, there seemed no way around a huge economic
impact and a cultura state of war. For participants, other than obligated agencies, there was at least
the possihility of having influence on the outcome by being at the table instead of in the courtroom.
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Thiswas particularly true for rural representatives, such as miners and ORV users, who knew that
thelr access to BLM lands would diminish as result of thelisting.  Loca gold miner, Ann Schrieber,
describes both a sense of desperation and resignation among rurd interests: “Though we fed like
the HCP gave us avoice to fight the agencies, there are ill thousands of people herein Nevada
that think this[HCP procesd| is the stupidest thing that ever happened. In the end we have redlly
had to swdlow alot, but at least we've gotten enough out of it to know it's worth what we gave.”

Ranchers were the only exception to this broad acceptance of the collaborative process.
Accustomed to favored agency trestment, they believed their best interest liesin appedling the
potentia loss of their grazing rights. As one participant put it: "Having endured along track record
of privileged use of public lands to supplement their cattle operations, there was no incentive for
[rancherg] to give up their golden egg.”

Alternatives

Failure of the devel oper association to effectively sue USFWS in 1990 made it obvious that any
future lawsuit could only result in a*“piecemed approach to desert tortoise preservation at bet”
(Sloane). Absent other means of solving the problem, participants concluded that a collaborative
process was not only the best way to deal with the circumstances, but the * only way”
(Hardenbrook). Nationd political pressure, including recognition by the Clinton Adminigtration and
athumbs-up from Secretary Bruce Babbitt, made walking away from the table paliticaly taboo for
both agencies and developers. As Clark County spokesperson Chris Robinson notes, "We felt
very uncomfortable with proceeding with a plan that did not have broad input.”

The federd land dilemma added the find narrowing effect on available dternatives. Asonefederd
participant observes, over 90% of the remaining tortoise habitat was on BLM lands so "any
federadly imposed decision [that did not include al of us] would have been unenforcesble” ORV
representative Mark Trinko agrees, remarking that, “any law handed down would have been
ludicrous [without us] because the Department of the Interior didn’t have an adequate budget to
manage its land when there are 2 million of us recregting in Clark County.....hell, we would have dl
laughed a them and told them to shoveit up thelr ass!”

Jm Moore, representative from The Nature Conservancy further comments: “Without a
collaborative effort, Clark County’ s land management would not have had the coordination nor the
synergidtic effect of alarge conservation effort. The collaborative process provided the best chance
of survivd for the HCP given that the (Clark County) developers had tried to sue and lost.”

Advice

Participants offer the following advice and insght on what made the collaborative HCP process
effective in Clark County and its gppropriate role in land management.
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Remarking on his long experience with HCP processes, facilitator Paul Selzer notes: “HCP
processes dways have to provide the best dternative to stakeholders.. . because it's voluntary
and if anyone thinks there' s a better dternative to accomplish their own ends, they will opt for
that. Just look at how the ranchers left the process early on if you want proof. On the other
hand, we were successful in that we convinced dmost everyone that it wasin their best interest
to accomplish their own godss through the HCP process. And the bottom lineisthat that’ s the
only reason they stayed at the table.”

Selzer also strongly supports the idea that a collaborative HCP process must be "open and
trangparent.” By thishe meant “...any problems or inevitable fights in this process must take
place at the stakeholder level where they can be worked out before a decison is made at higher
levels. My experience has been that, once everyone understands the problem and the risks
involved, compromises and agreements generdly result. So make it open and invite anyone and
everyone interested in the issue.”

USFWS biologist Mike Burrows concurs, noting that managing endangered species and habitat
in the wide-open spaces of the West would be "near impossible without broad participation
from dl interested parties.”

Finally, concerning the gppropriate role of the collaborative group, BLM representative Sid
Soanefeds, "It was important that the degree of opennessin the HCP process depend heavily
on the nature of the issues and the type of land being dedt with. In Clark County’s case, where
an entire public lands region was being affected, it was obligatory to involve everyone. But
when issues are not as broad, you may not need so many participants. Collaboration helpsalot
but should not be required. It's acase by case basis”

Ensuring Representation

Participants generaly agree that ensuring representation was a precursor to success in the Clark
County HCP process, though many challenges and shortcomings were noted.

Challenges

As noted by facilitator Paul Selzer, broad representation in the Clark County HCP was ensured
from the outset because the initid lawsuit acted "like a beacon bringing dl the mgor playersto the
table" The voluntary nature of the process aso promoted wide representation. As Selzer points
out, "Meetings have dways been public and advertised and anyone who bellied up to the bar can
say whatever they want." Indeed, as Schrieber indicated, there was generd sentiment among

participants that if a stakeholder did not show up it was "your own damn fault if your ideas were not

heard."

Disproportionate representation from any particular group was aso not perceived as a mgor
obstacle. Chris Robinson darifies that, " depending on who you tak to, [every stakeholder] felt it
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was their group that was underrepresented at times. But over the years there was likely over and
under-representation by everyone because people came and went [from the process] year to year."
Y et, turnover was surprisingly low. In fact, according to Selzer, 85% of those participantsinvolved
from the beginning remained congstent members of the Steering Committee for its nine-year
lifetime.

In contrast, ORV representative Mark Trinko at times fedls "heavily outnumbered” when working
with what he percelved as "green agencies” Others, like the Divison of Wildlife participant, see
the absence of sport hunters at the table as attributable to over-rdiance on agencies to represent
their interests (Hardenbrook). Nationa environmenta groups, though invited to participate, were
absent, particularly in the long-term HCP. In contrast, others think The Nature Conservancy played
an "overly dominant role’ that “pulled decison making to the right” because of its "conservative
reputation” among environmenta groups (Soane).

Absence of cattlemen at the table is dso consdered particularly "lamentable," according to Sid
Soane, given their large community voice. However, as Clark County representative Chris
Robinson remarked, "it was at their own cost..... BLM had no qualms about taking away grazing
dlotments, and by going to court, many ranchers gave away their only chance to be bought out. This
was at their own expense, not that of the process."

Findly, long meetings at inconvenient locations were a constant chalenge to ensuring adequiate
representation, particularly for rura groups. While agency representatives were paid to atend HCP
Steering Committee meetings in nearby government offices, stakeholders from distant rurd regions
typicdly drove 70 miles each way to attend 12- hour sessions lagting from 9 in the morning to 9 at
night (Schrieber). Thisinconvenience, aswell as giving up afull day'swork to St around the table,
made it obvious why, for ingtance, only one person from three adjacent farming communities
consstently attended meetings (Shrieber).

Strategies

To offset representationd imbaance, particularly for rurd representatives, a number of Srategies
were employed.

Formal representation

Formal representation is one way the group addressed stakeholder concerns about being heard in
the process. At the beginning of the long-term HCP, for instance, Clark County hired arura
resource lawyer, Karen Budd, to represent the interests of the rura ranching community, miners,
and ORV users---an effort made possible by the large amount of conservation funds developed in
the Clark County HCP process. Asone rura participant confirmed, "I felt comfortable turning to
Karen when | didn’'t understand to check if everything was dright” (Schrieber).

Community outreach
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An equdly important strategy was having the right people at the table. Sd Sloane of BLM agreed,
stressing the importance of "going directly to the leaders of interest groups like ranching or ORV
organizationsto solicit their involvement.” He added, "given western culture here, folks operate
better over a cup of coffee and a persond invitation than they do with aformal Ietter. Even aphone
call conversation is a better way to go to get key folks involved.”

Meal provision

A frequently mentioned gpproach to improving representation is the provison of meals. In the HCP
process, lunches and dinners during meetings were covered by the County conservation fund.

Many participants note that working on a full somach and not having to worry about meas made
long hours of deliberation more bearable.

Choosing the right people

Findly, thereis agreement that "having a strong voice a the table was the best thing you can do for
your interests' (Schrieber). According to one observer, "Y ou need to have someone therewho is
both willing to fight as well as compromise” Others add that the "functiondity™ of the group was as
much amaiter of "the right chemistry of individuas & the table as it was having the right rules’
(Robinson).  According to Trinko, it was aso amatter of "gradua education and sengtivity to each
others points of view" that provided the "critical process' for balancing out representation issues.

Advice
Interviewees offer severa suggestions for improving representation:

»  Paul Sdzer notesthat achieving perfect representation should be the goa but acknowledged
that it is seldom reached. In hiswords, "Folks participating in collaborative efforts are voicesin
chorus and that chorus may not be perfect. In the case of Clark County we were lucky
because nearly everyone had something to lose and nothing to gain by staying out of the
process."”

= The Nature Conservancy's Jm Moore reiterates the importance of directly contacting the
people "with standing in rurd communities' and to "redly pick their brains and get to know how
they fed about their interests.” He added that, "in the case when there are multiple
representatives for the same condtituency, it's very useful to get those groups to choose among
themsalves who they would like to participate. Otherwise you get too many bodies at the table
and that makes decision-making impossible.”

» Fndly, Clark County's Chris Robinson notes that "'no matter how frustrating, you must include
al stakeholders. Limiting the group because you are worried, for fear of it being too big is
never good. On the other hand, controlling the way it happens, is something you can do."

L ocal / National Tension
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Tengon between nationa concern for the welfare of the tortoise and the threat to southern

Nevada srurd cultureis a soreissue for many interviewees. Thiswas particularly true for
representatives of outlying communities, who percelve the ESA listing asa“nationd law being
leveraged againg time-tested ways of western life” (Trinko). As miner Ann Schrieber describesiit,
“The conflict is one of custom and culture here, and you can't retain either in these parts unless you
can get on your horse and go out into the hills.”

According to Jm Moore of The Nature Conservancy, this tension made meetings throughout the
fird years “extremely contentious’ with “lots of verba battles and folks storming out of meetings.”
Most rura folks wanted nationd intereststo “stay the hdll out of it” (Budd-Falon) which only
added to the dynamic of “ drawing lines in the sand and wearing the uniforms of your postion”
(Hardenbrook). Nationa attention on the Clark County HCP process from the Department of the
Interior and Clinton Adminisiration aggravated these fedings.

Strategies and Advice

| deas about how to ded with the nationd / local tension were few but strong. Many note that
maintaining communication over timeisakey agpect. Asone paticipant remarks, “it'sredly atime
dependent thing, because with multiple meetings, we started to develop trust between participants.
Not so much friendships, but congtituents got to know what everyone s bottom line was and where
everyone sblurry areasswere.” One participant made a unique effort to "clear the hazy areas’ by
writing a two-page description of loca culture to help convey the vaues of rurd lifein the area
(Shrieber). This document was used in meetings to define cultura vaues and the importance of
rurd activities and culture for dl participants.

Many of those interviewed also fed that environmenta decisons affecting loca land use are better
made on the local level. Rurd legd representative, Karen Budd- Fallon remarks that “ even though |
make my living litigating public land issuesin the courtroom, | know the best decisons are made by
the people standing on that acre looking at the riparian area, timber sde, or whatever it is...and
having to live with it. Locd contral is key to good management and if nationa interests want a part
in that, they need to come stand out here with us.”

Accommodating Diver se | nterests

Challenges

Participants encountered little difficulty regarding the challenges of accommodating diverse interests.
Mo fed that no solution can be "optimum” for a particular stakeholder, but that compromiseisan
integral part of the collaborative process that rises above the issue of who won or lost. Thisfedling
links to the notion that there is no better dternative for any group at the table and that 'lowest
common denominator solutions are an "inaccurate description of process outcomes.”
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Indeed, lowest common denominator solutions was only mentioned by one participant who heard
that the process had been criticized indirectly by the Sierra Club Lega Defense Fund and
Defenders of Wildlife; groups that were invited to participate in the long-term HCP but remained
only peripheraly aware of the process. One agency representative believes that these nationdl
environmenta organizations fed that collaboration can only lead to diluted conservation products
that would not meet HCP standards. But as one HCP participant observes, "When asked for
solutions, these organi zations are hard-pressed to point out a better solution other than litigation, and
we dl know the problem that would have led to."

Strategies

Incremental achievement

Attempting to resolve more approachable conflicts first is a core natura strategy of the group.
Selzer describes this as a pursuit of "lowest hanging fruit first™ that alows the group to make
incremental progress toward more centrd issues.  Going a the biggest issuesfirst is considered
impossible with such diverse issues on the table. Another interviewee characterizes the conflict as
"just too exhaugting, mentaly and physicdly, so we started to look for areas of good discussion that
didnt lead to shouting.”

Time

According to Ann Schrieber, enduring the time needed to "weed out fanatics' who were there
primerily to give othersa"hard time' isaso acritical. Recaling the frudtration, she adds "Had you
told me | was going to work shoulder to shoulder with these people at the first meeting, | would
have said you were goddamn crazy!" Comparatively, the diversity has paid its dividends not only
by creeting long-term innovative solutions, but aso by "amplifying the political strength of the
process’ aswdl asthe "culturd comfort level with outcomes’ (Moore).

Advice

= Ann Schrieber has thisto say about accommodating diverse interests. "The biggest piece of
advice | can giveisthat people are people and if they think different, you need to ook
undernesth what they are thinking about and see who they redlly are. Then, even if you don't
believe in the way they're thinking, at least you can be their friend and that way you can fight
them without the bitterness and the hate that existed when this whole thing started.”

= Chris Robinson feds that athough accommodating diverse interests has its inherent codts, no
dternative exigs "Clearly the solutions we reached are not the optimum for any given group.
That' s the nature of the word compromise. But what is often left out of statementsin the
context of chalengeslikethisisthe flip Sde. Nobody ever stops to finish that sentence with the
guestion..."And had we not reached a compromise?..." In other words, the dternative is never
consgdered. Infact, the aternative is not, for example, 300 miles of fence as opposed to 100
miles of fence. It'snothing! And that's because, instead, the decision goes to court or there's
lack of funding for what others may want. And I'm telling you that if the HCP didn’t put up the
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money in this case, nobody would have. So yes, lowest common denominator outcomesisa
criticism, but | don't think it savalid one.”

Lagtly, Trinko and Schrieber add rurd flavor to the issue of compromise. As Schrieber put i,
"Compromise doesn't diminish decisons, because if the issueis that important to any one of us,
wewon't turn it loose ‘il it'sright. In other words, you learn to pick the important battles and
let those go by that won't affect your congtituents even if you don't believeinit." Trinko
concurs noting that, "the rurd public has had to suffer and make compromises, but we aso
know that the 'greenies have been brought from their extreme positions to somewhere nearer
the middle. So hell, it's better than 'Earth Firgters ruling the world.”
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Dealing with Scientific | ssues

The Clark County HCP process dedlt with high scientific uncertainty surrounding land-use changes
for tortoise preservation including: complex ecologica relationships and lack of data, and the need
for scientific peer review.

Challenges

Complex ecological relationships

Nevada Divison of Wildlife Representative, Brad Hardenbrook summarizes Clark County's
scientific dilemma: "The problem with desert tortoise is that the relationship between habitat need
and grazing impact is uncertain. Going out and actudly scientificaly proving a negative rdationship
would take many years and probably millions of dollars. Moreover, the nature of the Mojave
Desart, long life of the tortoise and climétic variation year to year dl makeit difficult to produce
reliable sudies. In hindsight, it would be nice to have better information but that’simpossible at the
moment."

Lack of data

Indeed, even nine years after the first meetings in 1990, an exact population count is till unknown
(Hardenbrook). As aresult, the process can only rely on relaive understanding of how habitat loss
isimpacted by development, ranching and ORV usein order to gauge conservation measures.

No peer review

Lack of a scientific peer review mechanism is also a ‘wesakness of the process. AsTNC
representative Jm Moore notes, "we rely heavily on the USFWS as a source of expertise because
everyone knows that the USFWS would not accept a plan whose science ran contrary to what they
knew was necessary to the recovery of the tortoise or would make them look like fools. In other
words, thereis a bottom line for conservation of the speciesand werely on it."

Increasing complexity

Participants fed that involvement of more species within the Multiple Species HCP will only
increase levels of scientific uncertainty, thereby complicating decison-making. Given the absence of
apending lawsuit present in the long-term HCP effort, many believe the proactive approach of the
MSHCP lacks the "stick™ that can force decision-making without conclusive science. Though many
consider the adaptive management approach an adequate response, this aso means severely
increased cost due to the monitoring and additiond research needed to legitimize the process.

Strategies

Technical group formation

To addresslack of concrete data, abiologica technica committee (also known as the Technica
Advisory Committee or TAC) was formed to manage contentious debate. Praised by many asa
key mechanism for streamlining complex scientific arguments outside the business of regular
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meetings, the committee is o criticized particularly during initid ages for being "exdusve”
"difficult to access' and using "confusing technical language” thet rurd participants fed they did not
have the background to understand. Though the issue was remedied in part by eventualy making
biologica meetings open and voluntary like with the Steering Committee, it is not considered a
"neutral group." Asone ORV user notes, "there were tons of 'greenies and scientists waving their
degrees around the room while multiple users had none. At timesit feds like we have no choice but
to believein the process.” Indeed, othersfed that, due to large amounts of research money
produced from developer's lawsuit, scientigsinitialy pursued research agendas instead of focusing
solely on resolving management dilemmas. One committee member remarks coarsdy that "it's often
cited that HCPs are abalance of science, politics and economics---and whenever you get science,
politics and money involved, the combination is bound to skew decisons”

Advice

= ChrisRobinson fedsit is appropriate to take action in collaborative processes even when
complete information is not available. "We have improved the science through our process, but
sometimes the information is just not there.  On the other hand, if you just wait and wait for that
better science you miss the opportunity to do hands-on conservation. And so was every piece
of science known? No, but we did the best with what we had. Again, look at the dternative. Is
what we did better than what would have happened otherwise? Absolutely, no question. The
desart tortoise is better off today than when it was listed with or without the full body of
evidence. And | don't think there is anyone who would dispute that."

= Other participants advises anumber of key strategies be employed in the Clark County HCP:

Devel op subcommittees to debate issues that are cumbersome when managed by
larger groups.

Asaure that scientists on the committee are not only biologidts, but aso include a broad
variety of expertise, such asrange land science.

Realize that there are limitations to scientific understanding in dmaost al management
planning efforts.

Focus on adaptive approaches to management strategies wherever feasible to
accommodate lack of information.

Accommodating Diver se Capabilities

Varying levels of power and resources can burden management in the HCP process. Issues
focused on the initid influence of developer money, lack of formal representation of rurd interests,
and the centrd role of the facilitator in keeping the process fair and equitable.
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Challenges

Balancing financing and information

At the outset, both developers and scientists were accused of attempting to use both money and
information to shift the processin their favor. Reacting to developers heavy financid rolein the
HCP, one rurd observer remarks "They told me at the first meeting to shut-up because | was not
putting up themoney.”  Scientists were <o criticized by ORV representatives of "hoarding
information” as ameans of influencing research funding and focus.

Unegqual skills

Rurd representatives dso fed their lack of experience, knowledge of issues, and unfamiliarity with
HCP process made them vulnerable to disparate levels of power. TNC representative Jm Moore
summarizes the situation: " The resources, skills and access to the process was an issue from day
one. Especidly with smaler land users and mom and pop miners. They felt that their livelihood was
on the line, yet they were not getting paid by anybody to participate whereas for the agency folks
and others like me were dl getting sdariesto engage in this process. So there wastenson. We
tried with difficulty to accommodate that in terms of the timing and location of meetings, aswell as
public education efforts, but there are limitations as to how far these efforts can go. User groups
amply felt they didn’'t have the legd or scientific skillsto fight the battle on even ground.”

Strategies

Consensus and facilitation

Rurd representatives soon complained to the Clark County commission of being pushed out of the
process. In response, the commission made it clear that any decision that could not be presented to
the USFWS "hand in hand" by dl participants would be unacceptable. In turn, this empowered the
consensus decision-making rule and the importance of effective facilitating.  According to those
interviewed, the group felt lucky having a fadilitator who was aa geniusin not letting a sngle group
or interest run away with the process” Likewise, others comment that they did not aways agree
with hisrough style but that it was at times necessary to "getting us off our dime." Y et another
participant exclams that "he's even thrown me up againgt the wall before and said 'look you little
shit, get your shit together or get out of here." Indeed, many fed it was a harsh but necessary
measure to level the playing fild and get back to the redlity of coming up with a"unified decison”
(Trinko).

Legal representation

Hiring alawyer to represent rurd interests was another key measure to leveling power and
resources. According to one member, "the choice was areaction to solid evidence that we had a
communication problem and congant fear from outlying communities that they 'd get blind-sided by
something they didn’t understand” (Sloane). Chasen for her familiarity with public land disputes and
wedl-known apped with ranchers, attorney Karen Budd-Falon was consdered integrd to involving
rurd interestsin the process. Indeed, many felt that without her presence, "the process would have
met greater rura resistance down the road.”
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These ahilities were particularly important in the eyes of miner Ann Schrieber: "Karen Budd-Falon's
role as alegd representative of rurd interests and the grazing community has been essentia. I'm not
sure we could have done it without her. We were struggling with alotment acquisitions and frankly it
was amatter of learning that we were doing it the wrong way. We were knocking on door to door
saying let us buy your adlotment' and ranchers just didn’'t want any part of that. Theredity in the
end was that we were too anxious. BLM was going to close those dlotmentsin the end so it was
clearly inther interest to sdll rather than be shut down. But you can't just go in and tell people that.
Y ou have to wait and stand ready. Karen was very helpful in that aspect of communication. She
served an invauable liaison role”

Advice
Advicefor cregting afair and equitable process includes.

= Pay attention to the nuances of communication: "You redly have to find the right individua
to match the culture of the communication needed. You can't just send a personin athree-
piece business suit into a community where the culture is ranching and mining. That just doesn't
work" (Moore).

= Seek skillful facilitation to navigate through stakeholder agendas: "It dl comes back to trust
because everyone comes to table with abag of agendas. The chalengeisto get everyoneto be
adraight shooter. Agendaswill dways be there, so the key isto skillfully facilitate through
them, which is damn difficult to do” (Budd-Fallon).

» Realize the playing field may never be perfectly even: "I don't know. | guessthe whole thing
works on individud initiative...on people looking out for their own interests. Asafacilitator, if
you ask meif | can guarantee equa abilities, knowledge, or resources? Hel no! | never will,
and | don't know of any process that does' (Selzer)!

= Consider the downside of hired representation: "It dways becomes ddlicate because when
you gart paying folks (like we did when Karen was hired to be the lega representative for the
rura communities) , because then the other side says 'why not pay us?' (Soane).

= Put strong personalities at the table: "It helps to have strong persondlity traitsin this process.
Only boisterous extroverts succeed and survive. It'sbasicaly apool of sharks and the ones
with biggest teeth win" (Schrieber).

= Allow informal trust to build: "Any time you can increase the informa agpect of the process
and make opportunitiesto just talk, that'sgood. Having lunch together and fiddtrips to
conservation stes meant more opportunity for persona communication and the building of
mutua respect---and | thought that was key to eventualy dedling on an honest leve™
(Robinson).
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Insights Particular to this Case

The Link between Trust-building, Time and the HCP Process

Strong facilitation, ground rules of discussion, and trusting building through time were commonly
cited as fundamentd to the success of the Clark County HCP. As one participant notes, "trust isa
problem particularly out herein the West, and getting over that hurdle only happens from people
being at the table for along period of time. That’s not to say that the folks like each other now, but
rather they understand each other. Thisredly helps asfar as process goes.”

Indeed, the on-going nine-year process, combined with broad national and loca politica support,
acted as aforce that not only kept people at the table but provided opportunity to search for
common viewpoints that would likely not have been discovered had vigble dternatives existed.

The Impact of Clark County's Financial Resources

Clark County's unique and substantid financia resources dso played an important role in shaping
form and success of the HCP process. Indeed, few collaborative groups have the luxury of millions
of dollarsfor research, facilitation, and legd representation for margindized stakeholders. As Chris
Robinson gates, "Had Clark County not been in the economic Stuation it wasin at the beginning of
dl this, the program would look very different today. Thisisnot to say | don't have faith in the
collaborative consensus process, but there is no getting around that we have been as successful as
we have because thisis afinancidly thriving community.”

By the same token, the Clark County HCP process is not considered an anomaly by those
involved. Many participants fed that the County's genuine effort to seek a collaborative solution
was critical to broad stakeholder buy-in. While observers readily admit that it is hard for arurd
community to find such large financia resources, there is great confidence among the group that the
open and transparent process a the core of the HCP could be repeated in any environment. To
surmount financid barriers, one agency representative suggests that smaler HCPs might short- cut
high adminigrative costs by linking with larger regiona and established HCP efforts.

The Importance of having capable and committed people at the table

Findly, asfacilitator Paul Selzer noted, the success of the HCP process was "not just about good
facilitation a the table, but having committed individuas with whom to work." Indeed, those who
have stuck with the process for nine years were consdered the "right decison makers' who could
effectively spesk on behdf of their condtituencies (Shrieber). Many participants fed "lucky” to have
worked with their fellow Steering Committee members and attribute their success to the individuas
involved as well as the structure of the process itsdlf.

A test case?

Despite these cavedts, the Clark County HCP remains an example of a collaborative effort that has
endured the test of time. It remains to be seen, however, how wel it will fare once pressuresto
collaborate are removed in fina stages of the Multi-species HCP.  Absent a pending lawsuit and
facing sgnificant scientific complexity, the future of the Clark County HCP process may provide
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important an litmus about the potentia of a ‘transparent consensus-based decison making' to
resolve resource management issues once high stakes politica and economic pressures are
removed.
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